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Flowdowns for Subcontract PO Y772347, JWST NIRCAM


Full Text Clauses
GSFC 52.203-91, Limited Release of Contractor Confidential Business Information (Jun 2002)
(Applicable to all purchase orders/subcontracts.)

(a) NASA may find it necessary to release information submitted by the Contractor, either in response to this solicitation or pursuant to the provisions of this contract, to individuals not employed by NASA.  Business information that would ordinarily be entitled to confidential treatment may be included in the information released to these individuals.  Accordingly, by submission of this proposal, or signature on this contract or other contracts, the Contractor hereby consents to a limited release of its confidential business information (CBI).

(b) Possible circumstances where the Agency may release the Contractor's CBI include, but are not limited to, the following:

(1) To other Agency contractors and subcontractors, and their employees tasked with assisting the Agency in handling and processing information and documents in the evaluation, the award or the administration of Agency contracts, such as providing both preaward and post award audit support and specialized technical support to NASA's technical evaluation panels;

(2) To NASA contractors and subcontractors, and their employees engaged in information systems analysis, development, operation, and maintenance, including performing data processing and management functions for the Agency.

(c) Except where otherwise provided by law, NASA will permit the limited release of CBI under subparagraphs (1) or (2) only pursuant to  non-disclosure agreements signed by the assisting contractor or subcontractor, and their individual employees who may require access to the CBI to perform the assisting contract). 

(d) NASA's responsibilities under the Freedom of Information Act are not affected by this clause.

(e) The Contractor agrees to include this clause, including this paragraph (e), in all subcontracts at all levels awarded pursuant to this contract that require the furnishing of confidential business information by the subcontractor.

FLOWDOWN OF PROVISIONS FROM THE JWST MISSION’S MEMORANDA OF UNDERSTANDING (MOU) WITH THE EUROPEAN SPACE AGENCY (ESA) AND THE CANADIAN SPACE AGENCY (CSA) AND CROSS WAIVER OF LIABILITY (Applicable for all purchase orders/subcontracts.)

Under the terms of the NASA/ESA and NASA/CSA MOUs for JWST, certain provisions, agreements and obligations are required to be flowed down to NASA contractors involved with the JWST Mission.  This clause establishes the required flow down from the Government to the Contractor.  Not all of the terms and provisions of these MOUs apply to performance under this contract, so only selected MOU provisions and requirements are identified herein and flowed down to the Contractor.  In addition to identifying the applicable MOU provisions, this clause also describes, where indicated, the contractual application and flowed-down requirements of the MOU provisions for performance under this contract. In the text below, and for purposes of this clause, references to “Party” are defined as NASA, references to “Parties” are defined as NASA, ESA, and CSA, and references to “Related Entity” and “Related Entities” applies to the Contractor and its subcontractors or sponsored entities at any tier.
DEFINITIONS

For the purpose of this MOU:

(a)
The term “Related Entity” means:

(i)
a contractor, subcontractor, or sponsored entity of a Party at any tier;

(ii)
a user or customer of a Party at any tier; 

(iii)
a contractor or subcontractor of a user or customer or sponsored entity of a Party at any tier; or

(iv)
a scientific investigator.

The terms “contractor” and “subcontractor” include suppliers of any kind.

For the purpose of the Liability section of this clause, the term “Related Entity” may also include another State or an agency or institution of another State, where such State, agency, or institution is an entity as described in (i) through (iv) above or is otherwise involved in the activities undertaken pursuant to this MOU.

(b)
The term “damage” means:

(i)
bodily injury to, or other impairment of health of, or death of, any person;

(ii)
damage to, loss of, or loss of use of any property;

(iii)
loss of revenue or profits; or

(iv)
other direct, indirect, or consequential damage.

(c)
The term “launch vehicle” means an object or any part thereof intended for launch, launched from Earth, or returning to Earth which carries payloads or persons, or both.

(d)
The term “payload” means all property to be flown or used on or in a launch vehicle.

(e)
The term “Protected Space Operations” means all activities pursuant to this MOU, including launch vehicle activities and payload activities on Earth, in outer space, or in transit between Earth and outer space.  “Protected Space Operations” begin at the entry into force of this MOU and end when all activities done in implementation of this MOU are completed.  The term includes, but is not limited to:

(i)
research, design, development, test, manufacture, assembly, integration, operation, or use of launch or transfer vehicles, payloads, or instruments, as well as related support equipment and facilities and services;

(ii)
all activities related to ground support, test, training, simulation, or guidance and control equipment and related facilities or services.

The term “Protected Space Operations” excludes activities on Earth that are conducted on return from space to develop further a payload’s product or process for use other than for the JWST mission.

TRANSFER OF GOODS AND TECHNICAL DATA

The Parties are obligated to transfer only those goods and technical data (including software) necessary to fulfill their respective responsibilities under this MOU, in accordance with the following provisions, notwithstanding any other provision of this MOU:

1. All activities of the Parties shall be carried out in accordance with applicable laws, rules, and regulations pertaining to export control and the control of classified information. 

2. The transfer of goods and technical data for the purpose of discharging the Parties’ responsibilities with regard to interface, integration, and safety shall normally be made without restriction, except as provided in paragraph 1 above. 

3. All transfers of export-controlled goods and proprietary or export-controlled technical data are subject to the following provisions.  In the event a Party or its Related Entity finds it necessary to transfer export-controlled goods or to transfer proprietary or export-controlled technical data, for which protection is to be maintained, such goods shall be specifically identified and such technical data shall be marked with a notice.  The identification for such goods and the marking of such technical data shall indicate that the goods and technical data shall be used by the receiving Party or its Related Entities only for the purposes of fulfilling the receiving Party’s or Related Entity’s responsibilities under this MOU, and that the identified goods and marked technical data shall not be disclosed or retransferred to any other entity without the prior written permission of the furnishing Party or its Related Entity.  The receiving Party or its Related Entity shall abide by the terms of the notice and protect any such identified goods and marked technical data from unauthorized use and disclosure.  The Parties to this MOU shall cause their Related Entities to be bound by the provisions of this Article related to use, disclosure, and retransfer of identified goods and marked technical data through contractual mechanisms or equivalent measures.  

4. All goods and marked proprietary or export-controlled technical data exchanged in the performance of this MOU shall be used by the receiving Party or its Related Entity exclusively for the purposes of this MOU.  Upon completion of the activities under this MOU, the receiving Party or its Related Entity shall return or, at the request of the furnishing Party or its Related Entity, otherwise dispose of all goods and marked technical data provided under this MOU, as directed by the furnishing Party or its Related Entity.

5. Contractual application/flowdown: acceptance of this contract clause by each Related Entity of the Party constitutes its agreement to be bound by the terms of this section titled TRANSFER OF GOODS AND TECHNICAL DATA as it applies to Related Entities.

LIABILITY

1. The Parties agree that a comprehensive cross-waiver of liability between the Parties and their Related Entities shall further participation in space exploration, use, and investment.  The cross-waiver of liability shall be broadly construed to achieve this objective.  The terms of the cross-waiver are set out below.

2. (a)
Each Party agrees to a cross-waiver of liability pursuant to which each Party waives all claims against the other Party, the other Party’s Related Entities, employees of the other Party, and employees of the other Party’s Related Entities, based on damage arising out of Protected Space Operations.  This cross-waiver shall apply only if the person, entity, or property causing the damage is involved in Protected Space Operations and the person, entity, or property damaged is damaged by virtue of its involvement in Protected Space Operations.  The cross-waiver shall apply to any claims for damage, whatever the legal basis for such claims, except for claims for damage caused by wilful misconduct.

(b)
Each Party shall extend the cross-waiver of liability to its own Related Entities by requiring them, by contract or otherwise, to agree to waive all claims, and require that their related entities waive all claims, against the other Party, the other Party’s Related Entities, and employees of the other Party or its Related Entities, based on damage arising out of Protected Space Operations.

(c)
Contractual application/flowdown: each Related Entity of a Party agrees to a cross-waiver of liability pursuant to which each Related Entity waives all claims against the other Parties, the Related Entities of all such other Parties, employees of all such other Parties, and employees of all such other Parties’ Related Entities, based on damage arising out of Protected Space Operations. This cross-waiver shall apply only if the person, entity or property causing the damage is involved in Protected Space Operations and the person, entity or property damaged is damaged by virtue of its involvement in Protected Space Operations.  This cross-waiver shall apply to any claims for damage, whatever the legal basis for such claims, except for claims caused by willful misconduct.

(d)
For avoidance of doubt, this cross-waiver of liability includes a cross-waiver for any liability arising from the Convention on International Liability for Damage Caused by Space Objects, which entered into force on 1 September 1972 (hereinafter referred to as the “Liability Convention”), where the person, entity, or property causing the damage is involved in Protected Space Operations and the person, entity, or property damaged is damaged by virtue of its involvement in Protected Space Operations.
(e)
Notwithstanding the other provisions of this Article, this cross-waiver of liability shall not be applicable to:

(i) claims between a Party and its own Related Entity or among its own Related Entities;

(ii) claims made by a natural person, his/her estate, survivors, or subrogees (except when a subrogee is a Party to this MOU or is otherwise bound by the terms of this cross-waiver) for bodily injury, other impairment of health, or death of such natural person; or

(iii)  intellectual property claims.

(f)
This cross-waiver of liability shall not apply to performance of the Parties’ obligations under this MOU.

(g)
Nothing in this Article shall be construed to create the basis for a claim or suit where none would otherwise exist.

(h)
In the event of third-party claims which may arise out of, inter alia, the Liability Convention, the Parties shall consult promptly on any potential liability, on any apportionment of such liability, and on the defense of such claim.

FLOWDOWN

Each Related Entity of a Party shall include the substance of this clause, including the substance of this paragraph entitled “FLOWDOWN,” in all subcontracts.

FAR Clauses

52.227-1, Authorization and Consent (Jul 1995) and Alternate I (Apr 1984) – The basic clause is already called out in Corpdocs, but Alternate I also applies to you if your contract is for research and development.

52.227-14, Rights in Data – General (Jun 1987) and Alternate IV (Jun 1987) – The basic clause is already called out in Corpdocs, but Alternate IV applies if you are a university or college and your contract is for basic or applied research.

52.227-16, Additional Data Requirements (Jun 1987)  Applicable if you will be providing data.

52.243-2 Changes - Cost Reimbursement (Apr 1984) and  Alternate V (Apr 1984) – The basic clause is already called out in Corpdocs, but Alternate V also applies to you if your contract is for research and development.

52.245-19, Government Property Furnished “As Is” (Apr 1984)  Applicable if you will receive government property furnished to Lockheed Martin on an "as-is" basis.

52.246-8, Inspection of Research and Development – Cost Reimbursement (May 2001) and Alternate I (Apr 1984) – The basic clause is applicable if you are performing research and development work and Alternate I is also applicable if you have a cost no fee contract.

NASA FAR Clauses

1852.204-76, Security Requirements for Unclassified Information Resources 

(Jul 2002)  Applicable if purchase order/subcontract involves information technology resources or services in which the subcontractor must have physical or electronic access to NASA's sensitive information contained in unclassified systems that directly support the mission of the Agency.
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