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Full Text Clauses

ACCESS TO SENSITIVE INFORMATION 
[A-E, CIS, CREI, CT, FPC, FP-NR&D, FP-R&D, LH-T&M, REL, RSA, T&MC – 10/10] [NFS 1852.237-72 6/05] 

(a) As used in this clause, “sensitive information'' refers to: 

(1) Information that a contractor has developed and marked as proprietary, confidential, or with a limited or restricted rights notice, or that the Government has generated that qualifies for an exception to the Freedom of Information Act, which is not currently in the public domain, and which may embody trade secrets or commercial or financial information, and which may be sensitive or privileged; 

(2) Information that is marked JPL/CaltechProprietary, Proposal Sensitive or Business Discreet; 

(3) Design information or guidance containing Restrictive Markings (as defined in the provision entitled “Limitation on Restrictive Markings,”  as may be embodied in or derived from computer-aided engineering, computer-aided design, analysis models, manufacturing models, drawings or translations of any of the foregoing.
(4) Information containing Restrictive Markings obtained directly from JPL electronic resources, such as JPL computers, servers, networks, electronic libraries or document repositories. 

(b) If performing this subcontract entails access to sensitive information, as defined above, the Subcontractor agrees to: 

(1) Utilize any sensitive information coming into its possession only for the purposes of performing the services specified in this subcontract, and not to improve its own competitive position in another procurement nor for any other purpose. 

(2) Safeguard sensitive information coming into its possession from unauthorized use and disclosure using the same standard of care as the Subcontractor uses to protect its own confidential information, but under no circumstances less than a reasonable standard of care. 

(3) Maintain any restrictive markings on sensitive information coming into its possession and on any copies thereof. 

(4) Allow access to sensitive information only to those employees that need it to perform services under this subcontract. 

(5) Preclude access and disclosure of sensitive information to persons and entities outside of the Subcontractor's organization. 

(6) Ensure all employees who perform work under this subcontract take  Subcontractor’s Protection of Information training which includes instruction on protection of Third Party Proprietary Information at least once every 12 months. 

(7) Obtain and track certification from such employees that they have taken   Subcontractor’s Protection of Information training and will comply with the training. 

(8) Administer a monitoring process to ensure that employees comply with all reasonable security procedures, immediately report any breaches to the LMC Subcontracts Manager, and implement any necessary corrective actions. 

(9) Return to LMC or destroy all sensitive information, and copies thereof, no later than the effective date of the termination or expiration of this subcontract. Within thirty days of that effective date, the Subcontractor shall confirm in writing to LMC that all sensitive information received during the course of this subcontract has been returned or destroyed. 

(c) The Subcontractor will comply with all procedures and obligations specified in any Organizational Conflicts of Interest Avoidance Plan incorporated into this subcontract. 

(d) The nature of the work on this subcontract may subject the Subcontractor and its employees to a variety of laws and regulations relating to ethics, conflicts of interest, corruption, and other criminal or civil matters relating to the award and administration of government contracts. Recognizing that this subcontract establishes a high standard of accountability and trust, LMC will carefully review the Subcontractor's performance in relation to the mandates and restrictions found in these laws and regulations. Unauthorized uses or disclosures of sensitive information may result in termination of this subcontract for default, in addition to any other rights and remedies available by law to the Government, JPL   or other provider of sensitive information. 

(e) The Subcontractor shall not be liable for the use or disclosure of sensitive information that the Subcontractor can demonstrate is: (1) in the public domain other than by a breach of this clause by the Subcontractor; (2) received by the Subcontractor from a third party without any obligation of confidentiality; (3) known to the Subcontractor without any limitation on use or disclosure prior to its receipt from LMC under this subcontract; (4) independently developed by the employees of the Subcontractor as evidenced by written documentation; or (5) generally made available to third parties by the originator of the sensitive information without restriction on disclosure. 

(f) Unless otherwise specifically provided in this subcontract, no warranty, express or implied, including without limitation any warranty of accuracy, utility, merchantability or of fitness for a particular purpose, is provided hereunder for any of the disclosed sensitive information. 

(g) The Subcontractor’s obligations under this clause shall survive the expiration or termination of this subcontract. 

(h) Notwithstanding paragraph (b)(5), the Subcontractor may submit a written request to the LMC Subcontracts Manager for authorization to disclose sensitive information to its lower-tier subcontractors. If LMC authorizes the disclosure, the Subcontractor before making any such disclosure must include the substance of this clause, suitably modified to reflect the relationship of the parties, in any lower-tier subcontract that will involve access to sensitive information. The Subcontractor shall also require an acknowledgement in any such lower-tier subcontract that: (1) the corresponding clause is being included for the benefit of JPL/LMC as a third-party beneficiary, and (2) in addition to any other rights it may have, JPL,/LMC is intended to have a right of direct action against the lower-tier subcontractor, or any other person to whom that subcontractor has released or disclosed that sensitive information, to seek damages for any breach and/or to seek enforcement of that clause in the lower-tier subcontract.
ANTI-KICKBACK PROCEDURES 
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, FPC, CREI, A – E, RSA, REL – 02/09] [FAR 52.203-7 – 07/95] 

(a) Definitions. 

(1) "Kickback," as used in this Article, means any money, fee, commission, credit, gift, gratuity, thing of value, or compensation of any kind which is provided, directly or indirectly, to any prime Contractor, prime Contractor employee, Subcontractor, or Subcontractor employee for the purpose of improperly obtaining or rewarding favorable treatment in connection with a prime contract or in connection with a subcontract relating to a prime contract. 

(2) "Person," as used in this Article, means a corporation, partnership, business association of any kind, trust, joint-stock company, or individual. 

(3) "Prime contract," as used in this Article, means a Contract or contractual action entered into by the United States for the purpose of obtaining supplies, materials, equipment, or services of any kind.

(4) "Prime Contractor," as used in this Article, means a person who has entered into a prime contract with the United States. 

(5) "Prime Contractor employee," as used in this Article, means any officer, partner, employee, or agent of a prime Contractor. 

(6) "Subcontract," as used in this Article, means a contract or contractual action entered into by a prime Contractor or Subcontractor for the purpose of obtaining supplies, materials, equipment, or services of any kind under a prime contract. 

(7) "Subcontractor," as used in this Article, (i) means any person, other than the prime Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or services of any kind under a prime contract or a Subcontract entered into in connection with such prime contract, and (ii) includes any person who offers to furnish or furnishes general supplies to the prime contractor or a higher-tier subcontractor. 

(8) "Subcontractor employee," as used in this Article, means any officer, partner, employee, or agent of a Subcontractor. 

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person from: 

(1) Providing or attempting to provide or offering to provide any kickback; 

(2) Soliciting, accepting, or attempting to accept any kickback; or 

(3) Including, directly or indirectly, the amount of any kickback in the contract price charged by a prime Contractor to the United States or in the contract price charged by a Subcontractor to a prime Contractor or higher tier subcontractor. 

(c) (1) When the Subcontractor has reasonable grounds to believe that a violation described in paragraph (b) of this Article may have occurred, the Subcontractor shall promptly report in writing the possible violation. Such reports shall be made to the inspector general of the contracting agency, the head of the contracting agency if the agency does not have an inspector general, or the Department of Justice. 

(2) The Subcontractor shall cooperate fully with any Federal agency investigating a possible violation described in paragraph (b) of this Article. 

(3) The Institute may (i) offset the amount of the kickback against any monies owed by the Institute under the Subcontract and/or (ii) direct that the Subcontractor withhold, from sums owed a lower-tier Subcontractor the amount of any kickback. The Institute may order that monies withheld under subdivision (c)(3)(ii) of this Article be paid over to the Institute unless the Institute has already offset those monies under subdivision (c)(3)(i) of this Article. In either case, the Subcontractor shall notify the Institute when the monies are withheld. 

(4) The Subcontractor agrees to incorporate the substance of this Article, including this paragraph, in all lower-tier Subcontracts under this Subcontract which exceed $100,000. 

COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT (Applicable for all purchase orders/subcontracts)
[CT, CREI – 09/04]

(Work performed outside the United States is exempt from the requirements of this Article.)
(a) Subcontractor agrees to comply with the Americans with Disabilities Act (42 U.S.C. 12101, et. seq.) and all implementing regulations.
(b) Subcontractor agrees to insert this Article, including this paragraph (b), in all First-tier Subcontracts and purchase orders hereunder. 
DATA REMOVAL FROM COMPUTERS AND ELECTRONIC DEVICES 
[CT, FP-NR&D, FP-R&D, CIS, LH/T&M, T&MC, FPC, CREI, A-E, RSA – 02/09] [NPR 2810.1A – 05/06] 

The Subcontractor shall archive all data required to be retained pursuant to the terms of this Subcontract (including, but not limited to, the General Provisions, Additional General Provisions, Alterations to General Provisions and Special Provisions). The Subcontractor shall completely sanitize (e.g., overwrite, degauss or destroy) all media containing data in all computers and other electronic devices and permanently delete all non-transferable licensed software before such computers or other electronic devices leave the control of the Subcontractor by transfer or disposal. All data, including computer software, provided by JPL/LMC, derived from JPL/LMC data, or owned by the Government or JPL/LMC pursuant to this Subcontract shall be permanently deleted from Subcontractor controlled computers or electronic devices before leaving the control of the Subcontractor. The Subcontractor shall submit to JPL/LMC a written certification that the above sanitization requirements have been satisfied and the date of such action. Nothing in this Article is intended to conflict with the Subcontractor’s right to possess or use data, including computer software, provided by JPL/LMC, derived from JPL/LMC data, or owned by the Government or JPL/LMC pursuant to (1) this Subcontract, or (2) any other explicit right to possess or use all such data.  Whenever the Subcontractor’s right to possess or use such data ends, the Subcontractor shall comply with the terms of this Article with regard to that data.
DEFINITIONS 
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, FPC, A – E, RSA – 02/09] [FAR 52.202-1 – 12/01] 

As used throughout this Subcontract, the following terms shall have the meanings set forth below: 

(a) The term “Administrator” means the Administrator or Deputy Administrator of the National Aeronautics and Space Administration. 

(b) The term “commercial component” means any component that is a commercial item. 

(c) The term “commercial item” means (see related term “nondevelopmental item,” below): 

(1) Any item, other than real property, that is of a type customarily used by the general public or by non-governmental entities for purposes other than governmental purposes and that: 

(A) Has been sold, leased, or licensed to the general public; or 

(B) Has been offered for sale, lease, or license to the general public; 

(2) Any item that evolved from an item described in paragraph (c)(1) of this Article through advances in technology or performance and that is not yet available in the commercial marketplace, but will be available in the commercial marketplace in time to satisfy the delivery requirements under a solicitation; 

(3) Any item that would satisfy a criterion expressed in paragraphs (c)(1) or (2) of this Article, but for: 

(A) Modifications of a type customarily available in the commercial marketplace; or 

(B) Minor modifications of a type not customarily available in the commercial marketplace made to meet JPL/LMC or Federal Government requirements. “Minor” modifications means modifications that do not significantly alter the nongovernmental function or essential physical characteristics of an item or component, or change the purpose of a process. Factors to be considered in determining whether a modification is minor include the value and size of the modification and the comparative value and size of the final product. Dollar values and percentages may be used as guideposts, but are not conclusive evidence that a modification is minor; 

(4) Any combination of items meeting the requirements of paragraphs (c)(1), (2), (3), or (5) of this Article that are of a type customarily combined and sold in combination to the general public; 

(5) Installation services, maintenance services, repair services, training services, and other services if: 

(A) Such services are procured for support of an item referred to in paragraph (c)(1), (2), (3), or (4) of this definition, regardless of whether such services are provided by the same source or at the same time as the item; and 

(B) The source of such services provides similar services contemporaneously to the general public under terms and conditions similar to those offered to the Federal Government; 

(6) Services of a type offered and sold competitively in substantial quantities in the commercial marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions. This does not include services that are sold based on hourly rates without an established catalog or market price for a specific service performed. For purposes of these services: 

(A) "Catalog price" means a price included in a catalog, price list, schedule, or other form that is regularly maintained by the manufacturer or supplier, is either published or otherwise available for inspection by customers, and states prices at which sales are currently, or were last, made to a significant number of buyers constituting the general public; and 

(B) "Market prices" means current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors. 

(7) Any item, combination of items, or service referred to in subparagraphs (c)(1) through (6), notwithstanding the fact that the item, combination of items, or service is transferred between or among separate divisions, subsidiaries, or affiliates of a Subcontractor; or 

(8) A nondevelopmental item, if the procuring activity determines the item was developed exclusively at private expense and sold in substantial quantities, on a competitive basis, to multiple State and local Governments (see definition below). 

(d) The term “component” means any item supplied as part of an end item or of another component, except that for use in 52.225-9, and 52.225-11 see the definitions in 52.225-9(a) and 52.225-11 (a). 

(e) Any reference to the "Contract Disputes Act" is meant to refer to the Disputes provision in this Subcontract, if any. 

(f) The term "Contracting Officer" means the Government Contracting Officer for the Prime Contract. The term includes certain authorized representatives of the Contracting Officer acting within the limits of their authority as delegated by the Contracting Officer. 

(g) The term "FAR" means the Federal Acquisition Regulation as in effect on the date of this Subcontract, unless otherwise indicated. 

(h) The term "First-tier Subcontract," as used in this Subcontract, includes, but is not limited to, purchase orders under this Subcontract. 

(i) The term "Government" means the Government of the United States of America, unless the context is otherwise. 

(j) The term "Government-furnished property (GFP)" includes LMC-furnished, Government-owned property. 

(k) The term "Institute" means the California Institute of Technology as a party to this Subcontract. 

(l) The term "JPL" means the Jet Propulsion Laboratory as the organizational element of the Institute having responsibility for administration of this Subcontract. The rights of JPL under this Subcontract are the rights of the California Institute of Technology as a party to this Subcontract. 
(m) The term “LMC Subcontracts Manager” means the individual authorized to issue and administer this Subcontract for LMC. The term “LMC” means Lockheed Martin Corporation.
(n) The term "NASA" means the National Aeronautics and Space Administration. 

(o) The term "NFS" means the NASA FAR Supplement as in effect on the date of this Subcontract, unless otherwise indicated. 

(p) The term “nondevelopmental item” means: 

(1) Any previously developed item of supply used exclusively for governmental purposes by a Federal agency, a State or local government, or a foreign government with which the United States has a mutual defense cooperation agreement; 

(2) Any item described in paragraph (p)(1) of this definition that requires only minor modification or modifications of a type customarily available in the commercial marketplace in order to meet the requirements of the procuring activity; or 

(3) Any item of supply being produced that does not meet the requirements of paragraph (p)(1) or (2) solely because the item is not yet in use. 

(q) The term "person" means any individual, partnership, corporation, association, institution or other entity. 

(r) The term "Prime Contract" means the Contract between the Institute and NASA for the United States of America (herein called the Government). 

(s) The term “Schedule” means the statements in the order/Subcontract, including statement of work, description of items to be supplied, delivery dates, special provisions, options and any other statements excluding the General Provisions (the term "General Provisions" includes any "Additional General Provisions"), and any proposals, specifications or other documents or provisions which are made a part of this Subcontract by reference or otherwise. 

(t) The term "Subcontract amount" means the Subcontract price, the estimated cost and fee, if any, or the ceiling price of the Subcontract. 

(u) The term “Subcontractor” means the selling party to this Subcontract/Order with LMC being the buying party. 
(v) The terms "United States" or "U.S." mean the United States of America.

ELECTRICAL EQUIPMENT ACQUISITION
[CT, FP-NR&D, FP-R&D, CIS, T&MC, LH/T&M, FPC, CREI – 09/04]

(This Article is applicable if the Subcontract involves acquisition of off-the-shelf electrical equipment for delivery to or use by LMC or its designees.)

The electrical equipment being provided by the Subcontractor under this Subcontract shall be listed by Underwriters Laboratory, Factory Mutual Insurance Association, Canadian Standards Association, or similar organization of recognized standing. In the event that the equipment does not carry an appropriate approval, the individual components making up the item must be listed. Proof of listing shall be provided with delivery of the equipment in the form of accompanying data or labels. Any item not conforming to these requirements may be returned to the Subcontractor at the Subcontractor's expense. The Subcontractor agrees to require First-tier Subcontractors, if any, which supply electrical equipment for delivery to or use by LMC or its designees to comply with this Article.
EQUIPMENT (EXCLUDING VEHICLES), TOOLS AND MATERIAL (SUBCONTRACTOR PERSONNEL IN RESIDENCE AT LMC) 
[CT, LH/T&M, T&MC – 09/04]
(This Article applies if the Subcontract work will be performed at a JPL-controlled facility, and tools, equipment, or materials will be issued to the Subcontractor's personnel by JPL.)
(a) Subcontractor personnel will not bring work Items, i.e., tools, equipment (for example, personal computers and printers), or material, upon the premises while working at a JPL-controlled facility. JPL will provide those Items necessary for performance of work at a JPL-controlled facility, and such Items shall not be removed from the premises unless removal from JPL premises is specifically authorized by the JPL Supply and Equipment Section Manager or designated representative. Items so provided shall not be considered "Government-Furnished Property," and will not be subject to the "Government Property" Article of this Subcontract, but will be issued to individual Subcontractor personnel. Subcontractor personnel will be held to the same standards of conduct regarding such Items as JPL employees, that is:

(1) Subcontractor personnel shall promptly notify their supervisor or the Cognizant JPL Technical Representative of any loss, damage, or destruction of Items issued to them.

The Subcontractor will be held liable for any loss, damage, or destruction of such Items resulting from gross negligence, willful misconduct, and unlawful appropriation by its personnel for personal use or benefit, or use for other than JPL business on the part of its personnel.
(b) The Subcontractor agrees to inform its personnel who may work at a JPL- controlled facility of this procedure and of their responsibilities. JPL will advise the Subcontractor promptly upon determining that any Subcontractor personnel have failed to return or satisfactorily account for any Item issued to such personnel. The Subcontractor agrees that JPL may withhold from any monies due or to become due the Subcontractor under this Subcontract, or to otherwise reimburse JPL, the value of any Items issued to Subcontractor personnel and neither returned nor satisfactorily accounted for upon completion of work under this Subcontract or when so requested by JPL. 
FACSIMILE AND ELECTRONIC COPIES ACCEPTABLE 
[CT, FP-NR&D, FP-R&D, CIS, T&MC, LH/T&M, FPC, CREI, A – E, RSA – 10/10] 

The parties agree that facsimile (fax) and electronic copies of image file formats in .PDF, .TIFF, .JPG, .BMP, and .GIF of subcontract documents electronically submitted are just as binding as originally executed documents.

FELONY CONVICTION INFORMATION (SUBCONTRACTOR PERSONNEL PERFORMING WORK AT JPL CONTROLLED FACILITIES) 
[CT, LH/T&M, T&MC – 02/09] 

(This Article applies to Subcontractor Personnel and/or Lower-tier Subcontractor Personnel performing work at JPL controlled facilities.) 

When access to JPL facilities is required by Subcontractor Personnel and/or Lower-tier Subcontractor Personnel, the Subcontractor Personnel and/or Lower-tier Subcontractor Personnel shall provide JPL requested personnel access information, including a "Self Disclosure Form" (form JPL 1943), executed by the person requiring access. This request shall be provided to the Office of Protective Services (OPS) at least 24 hours prior to the time access is required to JPL premises. JPL reserves the right to approve or deny access to its facilities, based on the response given on form JPL 1943 or on other information available to JPL.
FINAL REPORT
[CT, FP-NR&D, FP-R&D, LH/T&M, CREI, RSA – 09/04] [NPG 2200.2A]

(This Article applies to Subcontracts requiring final, formal, published reports prepared for NASA funded or sponsored science technology, research and development, and space flight projects).
The Subcontractor’s final published report shall (1) indicate that the work is funded by NASA, (2) be formatted in accordance with NPG 2200.2A, (3) be correctly marked to ensure appropriate dissemination, and (4) be forwarded to LMC. 
LIMITATION OF LIABILITY
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, CREI – 09/04] [FAR 52.246-23, 52.246-24, and 52.246-25 – 02/97]

This Article includes 3 Parts: Part 2, Limitation of Liability – High Value Items, applies to all items delivered under this Subcontract to JPL which have a unit cost exceeding $100,000; Part 1, Limitation of Liability, applies to all other items delivered under this Subcontract. Part 3, Limitation of Liability – Services, applies if the Subcontract is over $100,000 and requires the performance of services.

Part 1: LIMITATION OF LIABILITY
(Applies to all items delivered under this Subcontract other than High Value Items)
(a)
Except as provided in paragraphs (b) and (c) below, and except for remedies expressly provided elsewhere in this Subcontract, the Subcontractor shall not be liable for loss of or damage to property of the Government (excluding the supplies delivered under this Subcontract) that (i) occurs after acceptance of the supplies delivered under this Subcontract and (ii) results from any defects or deficiencies in the supplies.

(b)
The limitation of liability under paragraph (a) above shall not apply when a defect or deficiency in, or the acceptance of, the supplies results from willful misconduct or lack of good faith on the part of any of the Subcontractor's managerial personnel. The term "Subcontractor's managerial personnel," as used in this Article, means the Subcontractor's directors, officers, and any of the Subcontractor's managers, superintendents, or equivalent representatives who have supervision or direction of:

(1) All or substantially all of the Subcontractor's business;

(2) All or substantially all of the Subcontractor's operations at any one plant, laboratory, or separate location at which the Subcontract is being performed; or

(3) A separate and complete major industrial operation connected with the performance of this Subcontract.

(c)
If the Subcontractor carries insurance, or has established a reserve for self-insurance, covering liability for loss or damage suffered by the Institute or the Government through purchase or use of the supplies required to be delivered under this Subcontract, the Subcontractor shall be liable to the Institute and the Government, to the extent of such insurance or reserve, for loss of or damage to property of the Institute and the Government occurring after acceptance of, and resulting from any defects or deficiencies in, the supplies delivered under this Subcontract.

(d)
The Subcontractor shall include this Article, including this paragraph (d), supplemented as necessary to reflect the relationship of the contracting parties, in all First-tier Subcontracts.

PART 2: LIMITATION OF LIABILITY – HIGH VALUE ITEMS
(Applies to all items delivered under this Subcontract to JPL which have a unit cost exceeding $100,000)

(a) Except as provided in paragraphs (b) through (e) below, and notwithstanding any other provision of this Subcontract, the Subcontractor shall not be liable for loss of or damage to property of the Institute or the Government (including the supplies delivered under this Subcontract) that:

(1) Occurs after JPL acceptance of the supplies delivered under this Subcontract; and [image: image1.png](2) Results from any defects or deficiencies in the supplies.
 (b)
The limitation of liability under paragraph (a) above shall not apply when a defect or deficiency in, or JPL's acceptance of, the supplies results from willful misconduct or lack of good faith on the part of any of the Subcontractor's managerial personnel. The term "Subcontractor's managerial personnel," as used in this Article, means the Subcontractor's directors, officers and any of the Subcontractor's managers, superintendents, or equivalent representatives who have supervision or direction of:

(1) All or substantially all of the Subcontractor's business;

(2) All or substantially all of the Subcontractor's operations at any one plant, laboratory, or separate location at which the Subcontract is being performed; or

(3) A separate and complete major industrial operation connected with the performance of this Subcontract.

(c)
If the Subcontractor carries insurance, or has established a reserve for self-insurance, covering liability for loss or damage suffered by the Institute or the Government through purchase or use of the supplies required to be delivered under this Subcontract, the Subcontractor shall be liable to the Institute and the Government, to the extent of such insurance or reserve, for loss of or damage to property of the Government occurring after JPL acceptance of, and resulting from any defects or deficiencies in, the supplies delivered under this Subcontract.

(d)

(1) This Article does not diminish the Subcontractor's obligations, to the extent that they arise otherwise under this Subcontract, relating to correction, repair, replacement, or other relief for any defect or deficiency in supplies delivered under this Subcontract.

(2) Unless this is a cost-reimbursement Subcontract, if loss or damage occurs and correction, repair, or replacement is not feasible or desired by JPL, the Subcontractor shall, as determined by JPL:

(A) Pay LMC the amount it would have cost the Subcontractor to make correction, repair, or replacement before the loss or damage occurred; or

(B) Provide other equitable relief.

(e)
This Article shall not limit or otherwise affect LMC’s, the Institute’s or the Government's rights under Articles, if included in this Subcontract, that cover:

(1) Warranty of technical data;

(2) Ground and flight risks or aircraft flight risks; or

(3) Government property.

(f)
In each First-tier Subcontract, except a First-tier Subcontract covered by paragraph (g) below, the Subcontractor shall insert the appropriate Article, supplemented as necessary to reflect the relationship of the Subcontracting parties, as follows:

(1) In First-tier Subcontracts for high-value items only, after obtaining JPL's advance written approval, requested through LMC,  insert this Article, including this paragraph (f). 
(2) In First-tier Subcontracts for other end items only, insert the clause at FAR subsection 52.246-23, Limitation of Liability.

(g)
In any First-tier Subcontract for both high-value items for which this Article is appropriate, and other end items for which the clause at FAR subsection 52.246-23, and any corresponding implementing or supplementing provisions in the NFS, is appropriate, after obtaining the JPL's advance written approval, requested through LMC, to use this Article, the Subcontractor shall: 
(1) Include both this Article and the FAR clause;

(2) Identify high-value items by line item; and

(3) Insert the following preamble before paragraph (a) of this Article as used in that First-tier Subcontract:

"(This Article shall apply only to those items identified in this Subcontract as being subject to this Article.)" 

PART 3: LIMITATION OF LIABILITY – SERVICES
(Applies if the Subcontract is over $100,000 and requires the performance of services)

(a)
Except as provided in paragraphs (b) and (c) below, and except to the extent that the Subcontractor is expressly responsible under this Subcontract for deficiencies in the services required to be performed under it (including any materials furnished in conjunction with those services), the Subcontractor shall not be liable for loss of or damage to property of the Institute or the Government that:

(1) Occurs after Institute acceptance of services performed under this Subcontract; and

(2) Results from any defects or deficiencies in the services performed or materials furnished.

(b)
The limitation of liability under paragraph (a) above shall not apply when a defect or deficiency in, or the Institute acceptance of, services performed or materials furnished results from willful misconduct or lack of good faith on the part of any of the Subcontractor's managerial personnel. The term "Subcontractor's managerial personnel," as used in this provision, means the Subcontractor's directors, officers, and any of the Subcontractor's managers, superintendents, or equivalent representatives who have supervision or direction of:

(1) All or substantially all of the Subcontractor's business;

(2) All or substantially all of the Subcontractor's operations at any one plant, laboratory, or separate location at which the Subcontract is being performed; or

(3) A separate and complete major industrial operation connected with the performance of this Subcontract.

(c)
If the Subcontractor carries insurance, or has established a reserve for self-insurance, covering liability for loss or damage suffered by the Institute or the Government through the Subcontractor's performance of services or furnishing of materials under this Subcontract, the Subcontractor shall be liable to the Institute or the Government, to the extent of such insurance or reserve, for loss of or damage to property of the Institute or the Government occurring after Institute acceptance of, and resulting from any defects and deficiencies in, services performed or materials furnished under this Subcontract.

(d)
The Subcontractor shall include this provision, including this paragraph (d), supplemented as necessary to reflect the relationship of the contracting parties, in all First-tier Subcontracts over $25,000. 

LIMITATION ON RESTRICTIVE MARKINGS 
(a) 
Data delivered or accessed by the Subcontractor to LOCKHEED MARTIN or JPL pursuant to this Subcontract shall not contain any Restrictive Markings, except as permitted by paragraph 7.2 below. As used in this Provision, “Restrictive Markings” means any marking, legend or other indicia intended to limit use of the information. For example, “Restrictive Markings” may include, but are not limited to, “Proprietary,” “Confidential,” or substantially equivalent designation, as well as the Limited and Restricted Rights Notices that may be set forth in the “Rights in Data – General” General Provision of this Subcontract. If LOCKHEED MARTIN or JPL identifies Restrictive Markings not permitted by paragraph (b) below on data, LOCKHEED MARTIN or JPL shall give the Subcontractor written notice of LOCKHEED MARTIN’s or JPL’s intention to disregard and/or remove such markings.  The Subcontractor shall have 10 days from receipt of that notice to respond to LOCKHEED MARTIN or JPL in writing with a justification that supports the challenged markings.  If the Subcontractor does not respond within those 10 days, LOCKHEED MARTIN or JPL may disregard and/or remove the challenged markings.  If the Subcontractor responds within 10 days, and LOCKHEED MARTIN or JPL disagrees with the Subcontractor’s response, LOCKHEED MARTIN or JPL may proceed with the challenge under paragraph (e) of the “Rights in Data-General” General Provision of this Subcontract. LOCKHEED MARTIN and JPL agree that to the extent it receives or is given access to data that contain Restrictive Markings, it shall treat such data in accordance with such markings unless otherwise specifically authorized by this Provision or the Subcontractor.  

(b) The following Restrictive Markings shall be permitted under this Subcontract:

(1) The Limited Rights Notice permitted under paragraph (g)(2) of the “Rights In Data – General” General Provision, if included in this Subcontract.

(2) The Restricted Rights Notices permitted under paragraph (g)(3) of the “Rights in Data – General” General Provision, if included in this Subcontract.

(3)  “Proprietary,” “Confidential,” or substantially equivalent designations may be included on Subcontractor’s, or Subcontractor’s lower-tier subcontractor’s, financial, administrative, cost, pricing or management information relating to the administration of this Subcontract. Any such Restrictive Markings must specifically identify the type of financial or administrative information, for example, “[SUBCONTRACTOR NAME] Proprietary Cost Information.”

(4)  “Proprietary,” “Confidential,” or substantially equivalent designations may be included on Subcontractor’s, or Subcontractor’s lower-tier subcontractor’s, data listed in Exhibit X, Identification of Subcontractor and Lower-Tier Subcontractor Data Developed at Private Expense.

(5)  Copyright notices to the extent permitted by paragraph (c) of the “Rights In Data – General” General Provision in this Subcontract.

(c)  LOCKHEED MARTIN or JPL retains the right to challenge any Restrictive Markings identified in paragraph 7.2 above. Challenges to such markings shall be made in accordance with paragraph (e) of the “Rights in Data – General” General Provision in this Subcontract.

(d) Where information contains both unrestricted and restricted data subject to the Restrictive Markings permitted in paragraph (b) above, the Subcontractor shall mark only those pages, parts or portions of the information that are subject to restrictions permitted in paragraph (b).

(e)   All prior confidentiality agreements between JPL and the Subcontractor relating to or otherwise encompassing the subject matter of this Subcontract are terminated upon execution of this Subcontract.  To the extent such prior agreements include parties other than JPL and the Subcontractor, the termination shall be effective only as between JPL and the Subcontractor.  The obligation to maintain confidentiality of any information disclosed between JPL and the Subcontractor pursuant to such prior agreements shall survive termination and continue for the nondisclosure period set forth therein or, if none is specified, for the term of this Subcontract.
NOTICE TO LMC OF LABOR DISPUTES (Applicable for all purchase orders/subcontracts.)
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, FPC, CREI, A - E – 09/04] [FAR 52.222-1 – 02/97]
(a)
If the Subcontractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the timely performance of this Subcontract, the Subcontractor shall immediately give notice to LMC. The initial notice shall include the following:

(1)
Identification of parts/materials, etc., which are or may be affected; 

(2)
Brief description of work-around plans to avoid delivery or performance delays. If the actual or potential dispute involves a lower-tier subcontractor, advise as to potential alternate sources;

(3)
Other Government agencies having responsibility for any functions concerning the affected operation, e.g., quality control, agency resident representative, etc., and the title, name and telephone of the agency representative.

(4)
Other Government agencies which have been notified of the situation, and if available, the title, name and telephone number of any representative of another agency who is involved with the actual or threatened labor dispute;

(5)
Specific information regarding transportation of parts/materials or personnel which is or may be affected;

(6)
Manufacturer/First-tier Subcontractor and union data to include:

(A) Name, address and telephone numbers of the manufacturer/First-tier Subcontractor representative and Industrial Relations Representative to be contacted for further information;

(B) Union's name and local lodge number, if known.

If any of the required information is not available when providing the initial notice, indicate when it is estimated that such information can be provided.

(b)
The Subcontractor agrees to insert the substance of this Article, including this paragraph (b), in any First-tier Subcontract to which a labor dispute may delay the timely performance of this Subcontract; except that each such First-tier Subcontract shall provide that, in the event its timely performance is delayed or threatened by delay by any actual or potential labor dispute, the First-tier Subcontractor shall immediately notify the next higher-tier subcontractor or LMC, as the case may be, concerning the dispute.
NOTIFICATION OF OWNERSHIP CHANGES
CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, FPC, A – E, CREI– 09/04] [FAR 15.215-19 – 10/97]
(This Article is applicable if it is contemplated that cost or pricing data will be required or for which any preaward or postaward cost determination will be subject to Subpart 31.2)

(a) The Subcontractor shall make the following notifications in writing:

(1) When the Subcontractor becomes aware that a change in its ownership has occurred, or is certain to occur, that could result in changes in the valuation of its capitalized assets in the accounting records, the Subcontractor shall notify LMC within 30 days.

(2) The Subcontractor shall also notify LMC within 30 days whenever changes to asset valuations or any other cost changes have occurred or are certain to occur as a result of a change in ownership.

(b) The Subcontractor shall:

(1) Maintain current, accurate, and complete inventory records of assets and their costs;

(2) Provide LMC or designated representative ready access to the records upon request;

(3) Ensure that all individual and grouped assets, their capitalized values, accumulated depreciation or amortization, and remaining useful lives are identified accurately before and after each of the Subcontractor's ownership changes; and

(4) Retain and continue to maintain depreciation and amortization schedules based on the asset records maintained before each Subcontractor ownership change.

(c) The Subcontractor shall include the substance of this clause in all First-tier Subcontracts under this Subcontract that meet the applicability requirement of FAR 15.408(k).
PROHIBITION OF SUBCONTRACTOR USE OF PRIVATELY OWNED AIRCRAFT IN SUBCONTRACT PERFORMANCE (Applicable if you will be using a privately owned aircraft to support this purchase order/subcontract.)

[CT, FPNR&D, FPR&D, T&MC, LH/T&M, FPC, CREI, A – E, RSA – 09/04]

The Subcontractor, its employees, agents and First-tier Subcontractors, shall not use privately owned (noncommercial) aircraft in the performance of this Subcontract without prior approval of LMC. Any request for approval to use privately owned aircraft must include a certificate of insurance as evidence that the Subcontractor has in effect Aircraft Liability Insurance coverage of not less than $5,000,000 for all deaths, injuries, and property damage arising from one accident or occurrence. The Subcontractor shall be required as a condition of LMC's approval to submit an endorsement naming LMC as an additional insured in such aircraft liability insurance policy. The Subcontractor shall include this provision in any First-tier Subcontract involving travel subject to LMC approval or requiring that the First-tier Subcontractor utilize a privately owned (noncommercial) aircraft.
RELEASE OF INFORMATION 
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M, FPC, CREI, A – E, RSA – 02/09] 

(This Article does not apply if the Article entitled "Release of Information - Preliminary Engineering Report (PER)" is applicable.) 

(a) The Subcontractor agrees that all information released by the Subcontractor for publicity or promotional purposes (e.g., news and photo releases, exhibit copy, motion picture scripts, advertising copy) directly related to the Subcontractor's work with and for JPL/LMC will be submitted to LMC for review for technical accuracy prior to issuance. (See form JPL 1737, "Release of Information.") 

(b) The Subcontractor agrees to insert this clause including this paragraph in all First-tier Subcontracts. 

RIGHTS IN DATA – GENERAL 
[CT, FP-NR&D, FP-R&D, LH/T&M, T&MC – 02/09] [FAR 52.227-14 – 6/87; NFS 1852.227-14 – 06/87] 

(If the Article entitled "Existing Commercial Computer Software - Licensing" is applicable to this Subcontract, it shall apply in lieu of this Article regarding any acquisition of commercial computer software.) 

(a) Definitions. 

(1) "Computer software," as used in this Article, means computer programs, computer data bases, and documentation thereof. 

(2) "Data," as used in this Article, means recorded information, regardless of form or the media on which it may be recorded. The term includes technical data, and computer software. The term does not include information incidental to Subcontract administration, such as financial, administrative, cost or pricing, or management information. 

(3) "Form, fit, and function data," as used in this Article, means data relating to items, components, or processes that are sufficient to enable physical and functional interchangeability, as well as data identifying source, size, configuration, mating, and attachment characteristics, functional characteristics, and performance requirements; except that for computer software it means data identifying source, functional characteristics, and performance requirements but specifically excludes the source code, algorithm, process, formulae, and flow charts of the software. 

(4) "Institute" means the California Institute of Technology as a party to this Subcontract. 
 (5) "JPL" means the Jet Propulsion Laboratory as the organizational element of the Institute having responsibility for administration of this Subcontract. JPL's rights under this Subcontract are rights of the California Institute of Technology as a party to this Subcontract. 

(6) "Limited rights," as used in this Article, means the rights of the Government, or in support and furtherance of its Government contract obligations, the Institute, in limited rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included in this Article. 

(7) "Limited rights data," as used in this Article, means data (other than computer software) that embody trade secrets or are commercial or financial and confidential or privileged, to the extent that such data pertain to items, components, or processes developed at private expense, including minor modifications thereof. 

(8) "Restricted computer software," as used in this Article, means computer software developed at private expense and that is a trade secret; is commercial or financial and is confidential or privileged; or is published copyrighted computer software; including minor modifications of such computer software. 

(9) "Restricted rights," as used in this Article, means the rights of the Government, and in support and in furtherance of its Government contract obligations, the Institute, in restricted computer software, as set forth in a Restricted Rights Notice of subparagraph (g)(3) if included in this Article, or as otherwise may be provided in a collateral agreement incorporated in and made part of this Subcontract, including minor modifications of such computer software. 

(10) "Technical data," as used in this Article, means data (other than computer software) which are of a scientific or technical nature. 

(11) "Unlimited rights," as used in this Article, means the right of the Government, or in support and furtherance of its Government contract obligations, the Institute, to use, disclose, reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in any manner and for any purpose, and to have or permit others to do so. 

(b) Allocation of Rights. 

(1) Except as provided in paragraph (c) of this Article regarding copyright, the Government and in support and furtherance of its Government contract obligations, the Institute, shall have unlimited rights in: 

(A) Data first produced in the performance of this Subcontract; 

(B) Form, fit, and function data delivered under this Subcontract; 

(C) Data delivered under this Subcontract (except for restricted computer software) that constitute manuals or instructional and training material for installation, operation, or routine maintenance and repair of items, components, or processes delivered or furnished for use under this Subcontract; and 

(D) All other data delivered under this Subcontract unless provided otherwise for limited rights data or restricted computer software in accordance with paragraph (g) of this Article. 

(2) The Subcontractor shall have the right to: 

(A) Use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Subcontractor in the performance of this Subcontract, unless provided otherwise in paragraph (d) of this Article; 

(B) Protect from unauthorized disclosure and use those data which are limited rights data or restricted computer software to the extent provided in paragraph (g) of this Article; 

(C) Substantiate use of, add or correct limited rights, restricted rights, or copyright notices and to take other appropriate action, in accordance with paragraphs (e) and (f) of this Article; and 

(D) Establish claim to copyright subsisting in data first produced in the performance of this Subcontract to the extent provided in subparagraph (c)(1) of this Article. 

(c) Copyright. 

(1) Data First Produced in the Performance of This Subcontract. 

(A) Unless provided otherwise in paragraph (d) of this Article, the Subcontractor may establish, without prior approval of LMC, claim to copyright subsisting in scientific and technical articles based on or containing data first produced in the performance of this Subcontract and published in academic, technical or professional journals, symposia proceedings or similar works. The prior, express written permission of LMC is required to establish claim to copyright subsisting in all other data first produced in the performance of this Subcontract. 

(B) When claim to copyright is made, the Subcontractor shall affix the applicable copyright or notices of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including the LMC Subcontract number) to the data when such data are delivered to LMC, as well as when the data are published or deposited for registration as a published work in the U.S. Copyright Office. (Acknowledgment shall include a statement that "This work was performed for Lockheed Martin Corporation, sponsored by the United States Government under a Prime Contract between the California Institute of Technology and NASA, and a subcontract between  the California Institute of Technology and Lockheed Martin Corporation.") 

(C) For data other than computer software, the Subcontractor grants to the Government, and in support and furtherance of its Government contract obligations, the Institute, any successor-in-interest of the Institute, or a successor Subcontractor to operate JPL, and others acting on their behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted data to reproduce, prepare derivative works, distribute copies to the public, and perform publicly and display publicly by or on behalf of the Government. 

(D) For computer software, the Subcontractor grants to the Government, and in support and furtherance of its Government contract obligations, the Institute, any successor-in-interest of the Institute, or a successor Subcontractor to operate JPL, and others acting on their behalf, a paid-up, nonexclusive, irrevocable worldwide license in such copyrighted computer software to reproduce, prepare derivative works, and perform publicly and display publicly by or on behalf of the Government. 

(2) Data Not First Produced in the Performance of This Subcontract. The Subcontractor shall not, without prior written permission of JPL, incorporate in data delivered under this Subcontract any data not first produced in the performance of this Subcontract and which contains the copyright notice of 17 U.S.C. 401 or 402, unless the Subcontractor identifies such data and grants to the Government, and in support and furtherance of its Government contract obligations, the Institute, or acquires on their behalf, a license of the same scope as set forth in subparagraph (c)(1) of this Article; provided, however, that if such data are computer software, the Subcontractor grants to the Government and in support and furtherance of its Government contract obligations, the Institute, or acquires on their behalf, a paid-up nonexclusive irrevocable worldwide license as set forth in subparagraph (g)(3) of this Article. 

(3) Removal of Copyright Notices. JPL agrees not to remove any copyright notices placed on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data. 

(d) Release, Publication and Use of Data. 

(1) The Subcontractor shall have the right to use, release to others, reproduce, distribute, or publish any data other than computer software first produced or specifically used by the Subcontractor in the performance of this Subcontract, except to the extent such data may be subject to the Federal export control or national security laws or regulations, or unless otherwise provided in this paragraph of this Article or expressly set forth in this Subcontract. 

(2) The Subcontractor agrees that to the extent it receives or is given access to data necessary for the performance of this Subcontract that contain restrictive markings, the Subcontractor shall treat the data in accordance with such markings unless otherwise specifically authorized in writing by JPL. 

(3) (A) The Subcontractor agrees not to establish claim to copyright or publish or release to others any computer software first produced in the performance of this Subcontract without the Contracting Officer’s prior written permission requested through LMC and  JPL.. 

(B) If the Government desires to obtain copyright in computer software first produced in the performance of this Subcontract for which permission to copyright has not been granted to the Subcontractor as set forth in subdivision (d)(3)(A) of this Article, the Contracting Officer or the Institute may direct the Subcontractor to assert, or authorize the assertion of, claim to copyright in said data and to assign, or obtain the assignment of, such copyright to the Government or its designated assignee. 

(C) Whenever the word “establish” is used in this clause, with reference to a claim to copyright, it shall be construed to mean “assert.” 

(e) Unauthorized Marking of Data. 

(1) Notwithstanding any other provisions of this Subcontract concerning inspection or acceptance, if any data delivered under this Subcontract are marked with the notices specified in subparagraph (g)(2) or (g)(3) of this Article and use of such is not authorized by this Article, or if such data bears any other restrictive or limiting markings not authorized by this Subcontract, JPL may at any time either return the data to the Subcontractor, or cancel or ignore the markings. However, the following procedures shall apply prior to canceling or ignoring the markings: 

(A) JPL shall make written inquiry to the Subcontractor affording the Subcontractor 30 days from receipt of the inquiry to provide written justification to substantiate the propriety of the markings; 

(B) If the Subcontractor fails to respond or fails to provide written justification to substantiate the propriety of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by the Contracting Officer through JPL for good cause shown), the Government or JPL shall have the right to cancel or ignore the markings at any time after said period and the data will no longer be made subject to any disclosure prohibitions. 

(C) If the Subcontractor provides written justification to substantiate the propriety of the markings within the period set in subdivision (e)(1)(A) of this Article, the Contracting Officer through JPL shall consider such written justification and determine whether or not the markings are to be canceled or ignored. If the Contracting Officer through JPL determines that the markings are authorized, the Subcontractor shall be so notified in writing. If the Contracting Officer through JPL determines, with concurrence of NASA, that the markings are not authorized, the Contracting Officer through JPL shall furnish the Subcontractor a written determination, which determination shall become the final Government decision regarding the appropriateness of the markings unless the Subcontractor files suit in a court of competent jurisdiction within 90 days of receipt of the Contracting Officer's decision. The Government and JPL shall continue to abide by the markings under this subdivision (e)(1)(C) until final resolution of the matter either by the Contracting Officer's determination becoming final (in which instance the Government or JPL shall thereafter have the right to cancel or ignore the markings at any time and the data will no longer be made subject to any disclosure prohibitions), or by final disposition of the matter by court decision if suit is filed. 

(2) The time limits in the procedures set forth in subparagraph (e)(1) of this Article may be modified in accordance with NASA regulations implementing the Freedom of Information Act (5 U.S.C. 552) if necessary to respond to a request there under. 

(3) This paragraph (e) does not apply if this Subcontract is for a major system or for support of a major system by a civilian agency other than NASA and the U.S. Coast Guard agency subject to the provisions of Title III of the Federal Property and Administrative Services Act of 1949. 

(4) (Reserved) 

(f) Omitted or Incorrect Markings. 

(1) Data delivered to the Government or JPL without either the limited rights or restricted rights notice as authorized by paragraph (g) of this Article, or the copyright notice required by paragraph (c) of this Article, shall be deemed to have been furnished with unlimited rights, and the Government and the Institute assume no liability for the disclosure, use, or reproduction of such data. However, to the extent the data has not been disclosed without restriction outside the Government or JPL, the Subcontractor may request, within six months (or longer time approved by JPL for good cause shown) after delivery of such data, permission to have notices placed on qualifying data at the Subcontractor's expense, and JPL may agree to do so if the Subcontractor: 

(A) Identifies the data to which the omitted notice is to be applied; 

(B) Demonstrates that the omission of the notice was inadvertent; 

(C) Establishes that the use of the proposed notice is authorized; and 

(D) Acknowledges that the Government and the Institute have no liability with respect to the disclosure, use, or reproduction of any such data made prior to the addition of the notice or resulting from the omission of the notice. 

(2) JPL may also: 

(A) Permit correction at the Subcontractor's expense of incorrect notices if the Subcontractor identifies the data on which correction of the notice is to be made, and demonstrates that the correct notice is authorized; or 

(B) Correct any incorrect notices. 

(g) Protection of Limited Rights Data and Restricted Computer Software. 

(1) When data other than that listed in subdivisions (b)(1)(A), (B), and (C) of this Article are specified to be delivered under this Subcontract and qualify as either limited rights data or restricted computer software, if the Subcontractor desires to continue protection of such data, the Subcontractor shall withhold such data and not furnish them to JPL under this Subcontract. As a condition to this withholding, the Subcontractor shall identify the data being withheld and furnish form, fit, and function data in lieu thereof. Limited rights data that are formatted as a computer data base for delivery to JPL are to be treated as limited rights data and not restricted computer software. 

(2) Notwithstanding paragraph (g)(1) of this Article, the Subcontract may identify and specify the delivery of limited rights data, or  LOCKHEED MARTIN, JPL, or the Contracting Officer may require by written request the delivery of limited rights data that has been withheld or would otherwise be withholdable. If delivery of such data is so required, the Subcontractor may affix the following "Limited Rights Notice" to the data and LOCKHEED MARTIN, JPL and the Government will thereafter treat the data, subject to the provisions of paragraphs (e) and (f) of this Article, in accordance with such Notice:

LIMITED RIGHTS NOTICE

(a) These data are submitted with limited rights under LOCKHEED MARTIN Subcontract No. 1466672.  LOCKHEED MARTIN and JPL may use such limited rights data solely in support and furtherance of its prime and Government contract obligations, respectively, for the InSight Project, unless otherwise directed by the Contracting Officer. These data may be reproduced and used by LOCKHEED MARTIN, JPL or the Government with the express limitation that they will not, without written permission of the Subcontractor, be used for purposes of manufacture nor disclosed outside LOCKHEED MARTIN, JPL or the Government; except that LOCKHEED MARTIN,, JPL or the Government may disclose these data outside LOCKHEED MARTIN, JPL or the Government for the following purposes, if any, provided that LOCKHEED MARTIN, JPL or the Government makes such disclosure subject to prohibition against further use, disclosure and manufacture:

(1) Use by Support Service Subcontractors supporting LOCKHEED MARTIN’s or JPLs efforts on the InSight Project.

(2) (RESERVED)

(b) This Notice shall be marked on any reproduction of these data, in whole or in part.

(End of notice)

If limited rights data are delivered to LOCKHEED MARTIN and JPL marked with the above notice or another authorized Restrictive Marking that explicitly limits the use of that data to the InSight Project, LOCKHEED MARTIN, and JPL shall use such data only for purposes of the identified Project, unless otherwise directed by the Contracting Officer.  Any such Project-specific marking on the data does not affect the rights of the Government to use such data
.  

(3)(A) Notwithstanding paragraph (g)(1) of this Article, the Subcontract may identify and specify the delivery of restricted computer software, or LOCKHEED MARTIN, JPL, or the Contracting Officer may require by written request the delivery of restricted computer software that has been withheld or would otherwise be withholdable. If delivery of such computer software is so required,) the Subcontractor may affix the following "Restricted Rights Notice" to the computer software and LOCKHEED MARTIN, JPL and the Government will thereafter  treat the computer software, subject to the provisions of paragraphs (e) and (f) of this Article, in accordance with the Notice:

RESTRICTED RIGHTS NOTICE

(a) This computer software is submitted with restricted rights under LOCKHEED MARTIN Subcontract No. ____________.   LOCKHEED MARTIN and JPL may use such restricted computer software solely in support and furtherance of its prime and Government contract obligations, respectively, for the InSight Project, unless otherwise directed by the Contracting Officer. This software may not be used, reproduced, or disclosed by LOCKHEED MARTIN, JPL or the Government except as provided in paragraph (b) of this Notice or as otherwise expressly stated in the Subcontract.

(b) This computer software may be:

(1) Used or copied for use in or with the computer or computers for which it was acquired, including use at any LOCKHEED MARTIN, JPL or Government installation to which such computer or computers may be transferred;

(2) Used or copied for use in a backup computer if any computer for which it was acquired is inoperative;

(3) Reproduced for safekeeping (archives) or backup purposes;

(4) Modified, adapted, or combined with other computer software, provided that the modified, combined, or adapted portions of the derivative software incorporating restricted computer software are made subject to the same restricted rights;

(5) Disclosed to and reproduced for use by support service Subcontractors in accordance with subparagraphs (b)(1) through (4) of this Article, provided Subcontractor first consented to such disclosure and reproduction and provided LOCKHEED MARTIN, JPL                            or the Government makes such disclosure or reproduction subject to these restricted rights; and

(6) Used or copied for use in or transferred to a replacement computer.

(c) Notwithstanding the foregoing, if this computer software is published copyrighted computer software, it is licensed to LOCKHEED MARTIN, JPL, and the Government, without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this Article.

(d) Any other rights or limitations regarding the use, duplication, or disclosure of this computer software are to be expressly stated in, or incorporated in, the Subcontract.

(e) This Notice shall be marked on any reproduction of this computer software, in whole or in part.

(End of notice)

If restricted computer software is delivered to LOCKHEED MARTIN and JPL marked with the above notice or another authorized Restrictive Marking that explicitly limits the use of that software to the InSight Project, LOCKHEED MARTIN and JPL shall use such software only for purposes of the identified Project, unless otherwise directed by the Contracting Officer.  Any such Project-specific marking on the software does not affect the rights of the Government to use such software.
(B) Where it is impractical to include the Restricted Rights Notice on restricted computer software, the following short-form Notice may be used in lieu thereof: 

RESTRICTED RIGHTS NOTICE - SHORT FORM 

Use, reproduction, or disclosure is subject to restrictions set forth in LMC Subcontract No. __________ with [name of Subcontractor]. 

(End of notice) 

(C) If restricted computer software is delivered with the copyright notice of 17 U.S.C. 401, it will be presumed to be published copyrighted computer software licensed to the Institute and the Government without disclosure prohibitions, with the minimum rights set forth in paragraph (b) of this Article, unless the Subcontractor includes the following statement with such copyright notice: "Unpublished - rights reserved under the Copyright Laws of the United States." 

(h) Subcontracting. The Subcontractor has the responsibility to obtain from its Lower-tier Subcontractors all data and rights therein necessary to fulfill the Subcontractor's obligations to the Government and the Institute under this Subcontract. If a Lower-tier Subcontractor refuses to accept terms affording the Government or the Institute such rights, the Subcontractor shall promptly bring such refusal to the attention of JPL and not proceed with that Lower-tier Subcontract award without further authorization. 

(i) Relationship to Patents. Nothing contained in this Article shall imply a license to the Government or the Institute under any patent or be construed as affecting the scope of any license or other right otherwise granted to the Government or the Institute. 

(j) Inspection of Data Withheld. The Subcontractor agrees, except as may be otherwise specified in this Subcontract for specific data items listed as not subject to this paragraph, that the Contracting Officer, an authorized representative, or JPL may, up to three years after acceptance of all items to be delivered under this Subcontract, inspect at the Subcontractor's facility any data withheld pursuant to subparagraph (g)(1) of this Article, for purposes of verifying the Subcontractor's assertion pertaining to the limited rights or restricted rights status of the data or for evaluating work performance. Where the Subcontractor whose data are to be inspected demonstrates to the Contracting Officer that there would be a possible conflict of interest if the inspection were made by a particular representative, the Contracting Officer shall designate an alternate inspector.
(k) Identification of Limited Rights Data or Restricted Computer Software 
(1) Notwithstanding anything stated in this Subcontract, to the extent the Subcontractor, or any of its lower-tier subcontractors, asserts either limited rights or restricted rights under paragraph (g) of this Article or copyright under subparagraph (c)(2) of this Article in connection with any data to be delivered to JPL pursuant to this Subcontract, the Subcontractor shall identify such data so that it can be listed in Exhibit X, Identification of Subcontractor and Lower-Tier Subcontractor Data Developed at Private Expense, prior to its use in the performance of this Subcontract or as soon as practicable thereafter. Such notice shall:

(A) Be provided, thorough LMC,  to the JPL Subcontracts Manager in writing at the earliest practicable time;

(B) Identify the data to be listed in Exhibit X  in sufficient detail to clearly describe the item(s) for which such rights are claimed and the corresponding assertion of limited or restricted rights or copyright; and

(C) State that the notice is being provided pursuant to subparagraph (k)(1) of this Article.

(2) If JPL objects to the listing of any data identified by the Subcontractor for Exhibit X, the parties shall apply and follow the procedures in subparagraph (e) of this Article. 
UNION DATA FOR ON-SITE SUBCONTRACTORS
[CT, FP-NR&D, FP-R&D, T&MC, LH/T&M – 02/00]

(This Article applies [i] to any time-and-material or labor-hour Subcontract where the work is performed at a JPL-controlled facility and [ii] to any other Subcontract for which any Subcontractor personnel work in residence at a JPL-controlled facility. Work performed outside the United States is exempt from the requirements of this Article.)

The Subcontractor shall provide JPL-requested union information, including union information pertaining to its First-​tier Subcontractors, if any, on the "Request for Union Data Regarding On-Site Contractors and Their Subcontractors," set forth below. A copy of this form (sample shown below), filled in, shall be returned to the cognizant Subcontracts Manager's attention. Any changes in the data, such as the addition of a new union First-tier Subcontractor, shall be provided to JPL through timely resubmission of the following form:

REQUEST FOR UNION DATA REGARDING ON-SITE SUBCONTRACTORS AND THEIR FIRST-TIER SUBCONTRACTORS


1.
Date:


2.
Subcontract number:


3.
Scheduled Subcontract completion date:


4.
Subcontractor name:


5.
Total number of on-site personnel:


6.
Cognizant Subcontracts Manager:


7.
First-tier Subcontractors under this Subcontract with union personnel working on-site at JPL-controlled facilities.


Number of First-tier Subcontractor Personnel at JPL Site: 

First-tier Subcontractor
Total Personnel
No. of Union Personnel


8.
Brief description of scope of work and location of work site sufficient to locate the union Subcontract and First-tier Subcontract workers.


9.
a.
Local union name:
Local No. (if any):

b.
Number of on-site Subcontractor/First-tier Subcontractor personnel represented:

c.
Name, phone number and address of business agent representing the local union:

(1) Name:

(2) Phone:

(3) Address:

d.
Expiration date of labor agreement:

e.
(1)
If applicable, the employer association responsible for negotiating each agreement for Subcontractor/First-tier Subcontractor:

(2)
If applicable, the names of Subcontractor’s/First-tier Subcontractor’s local employer representatives who take part in such negotiations:


10.
Name, phone number and address of the Subcontractor’s First-tier Subcontractor’s representative who is responsible for handling labor relations/human resources issues:

a. Name:

b. Phone:

c. Address:

(Note: For items 8., 9., and 10., provide for each union and also for each on-site First-tier Subcontract, as applicable.)
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MANAGEMENT OF GOVERNMENT PROPERTY IN THE POSSESSION OF SUBCONTRACTORS  
(JPL Form  0968  R 06/08)  (Applicable if the Subcontractor or its lower-tier Subcontractors will use Government Property in performing this Subcontract.) (All Subcontractor reporting or requests under this clause shall be submitted through the Lockheed Martin Procurement Representative.)
A. Purpose

This document prescribes the minimum requirements Subcontractors and lower-tier Subcontractors (hereinafter referred to as Subcontractors) must meet in establishing and maintaining control over Government property. If there is any inconsistency between this document and the terms of the Subcontract, the terms of the Subcontract shall govern. Government property is generally not provided to Subcontractors. The decision to provide Government property to Subcontractors (whether Government-furnished or Subcontractor-acquired) shall be made only after careful consideration of all relevant facts.

B. Requirements

Federal Acquisition Regulation (FAR) Sections 45 Government Property, 52 Solicitation Provisions and Contract Clauses, and the NASA FAR Supplement 1845 Government Property, supplement this document and provide additional information.

C. Subcontractor Responsibility

The JPL Subcontractor is directly responsible and accountable for all Government property in accordance with the provisions of the Subcontract. The Subcontractor’s system shall be adequate to control, protect, preserve, and maintain all Government property, including residual and scrap material. The Subcontractor shall maintain and make available all records required by this document and account for all Government property until relieved of that responsibility.

D. Definitions

Government Property: All property owned by or leased to the Government or acquired by the Government under the terms of the Subcontract. It includes Facilities, Real Property, Plant equipment (PE), Material, including Work in Process (WIP), Special Tooling (ST), Special Test Equipment (STE), and Agency-Peculiar Property (APP).

Tagged Property: Plant Equipment, Special Test Equipment including Components, Special Tooling, and Non-flight Space Property that is:

• Commercially available and used as a separate item or component of a system; and

• Identifiable by a manufacturer and model number.

(Contract) Work in Process (WIP): Consists of property items under development (not complete) and includes the costs of all WIP regardless of value for all categories of property, all types of equipment and material as well as WIP for International Space Station and Space Shuttle components. The costs of WIP for assets destined for permanent operation in space such as satellites and space probes and their components should NOT be reported.

E. Subcontractor Reporting (to be sent to the designated LMC Property Administrator)

Monthly Report: The Subcontractor shall provide a completed Contractor-Held Asset Tracking System (CHATS) Report (template available at http://acquisition.jpl.nasa.gov/docs.htm), to LMC on the 3rd business day of each month if the following reporting criteria are met:

• Tagged property (PE, ST, STE & APP) over $100K; or

• Material and WIP regardless of value.

Annual JPL 1018 NASA Property in the Custody of Subcontractors or equivalent The Subcontractor shall submit a completed JPL 1018 (see http://acquisition.jpl.nasa.gov/docs.htm).

Annual Results of Inventories: The Subcontractor shall submit the following to JPL promptly after completing an annual physical inventory:

(1) A listing that identifies all discrepancies disclosed by a physical inventory;

(2) A signed statement that physical inventory of all or certain classes of Government property was completed on a

given date; and 

(3) Certification that the official property records were found to be in agreement except for any discrepancies reported.

Excess Government Property: The Subcontractor shall report excess Government property to JPL, utilizing Plant Clearance Automated Reutilization Screening System (PCARSS) or Inventory Disposal Schedule (Form1428) when the property is no longer required on the Subcontract. See FAR 45.606 for additional clarification. A template for the Inventory Schedule is available at http://acquisition.jpl.nasa.gov/docs.htm

Loss, Damage, Destruction or Theft of Property: Loss, damage, destruction or theft of Government property in the

Subcontractor’s possession must be reported as soon as the facts are known. Within 30 days of discovery a request for relief of accountability and a corrective action plan must be submitted.

.
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At the time of receipt, the Subcontractor shall report to JPL, in writing, all cases of overages or shortages.

The removal of Government property to storage, or its contemplated transfer, does not relieve the Subcontractor of these responsibilities.

The Subcontractor's maintenance program shall provide for disclosing and reporting the need for major repair, replacement, and other capital rehabilitation work for Government property in its possession or control.

F. Acquiring and Tagging Government Property

JPL Subcontractor Property & Vesting Authorization Form (JPL Rules! DocID 77954), or equivalent shall be prepared for each item of Tagged Property (as defined in Paragraph D above), to be acquired by the Subcontractor for JPL’s approval 30 days in advance of purchase. Instructions for preparation of the JPL Subcontractor Property & Vesting Authorization Form are available at: http://acquisition.jpl.nasa.gov/docs.htm. If use of the DD 1419 is preferred, instructions for preparing the DD 1419 are contained in NASA FAR Supplement (NFS) 18-45.7102.

Title Vesting: (For Educational Institutions and Not-For-Profit Organizations subcontracts only) The JPL Subcontractor Property & Vesting Authorization Form is required for all items specifically approved by JPLin writing and purchased with funds available for research. The University or Not-For-Profit Organization shall request title as soon as acquisition of item(s) is contemplated. JPL Rules! DocID 77954 replaces JPL Form 2710 and may be used in lieu of the DD1419.

Sensitive Item List: The sensitive items list may be located at http://acquisition.jpl.nasa.gov/Sensitive_Item_List.pdf. These items are considered sensitive or easily-pilfered and require a NEMS tag.

Tagging Property: Property Tags must be requested within 30 days of receipt of property by the Subcontractor.

• Tags shall be affixed to property of any value as directed by JPL.

• Include the following information to JPL when requesting a tag using the JPL ADI Template or equivalent. JPL

ADI Template located at: http://acquisition.jpl.nasa.gov/docs.htm.

_ Description

_ Manufacturer

_ Model Number

_ Serial Number

_ FSC

_ Cost

_ Subcontract Number

_ Date in Service

_ Property Type

The JPL ADI Template may be used in lieu of DD 1342 DOD Property Record. All markings shall be removed or obliterated when Government property is sold, scrapped, or donated.

G. Disposition of Government Property

Shipment of Government Property: Adequate descriptions of property and accurate dollar values, including Requisition and Invoice/Shipping Document Form DD1149 (available at: http://acquisition.jpl.nasa.gov/docs.htm.) shall be included with the shipment and a copy forwarded to the JPL Property Administrator.

Property Closeout: A Property Closeout Certificate, JPL Form 0948, shall be signed by the Subcontractor's authorized representative and returned to LMC prior to final payment. http://acquisition.jpl.nasa.gov/docs.htm
FAR Clauses

52.203-6, Restrictions on First-tier Subcontractor Sales (Jul 1995) – This clause is already called out in CorpDocs, but it should be replaced with the July 1995 version.

52.203-12, Limitation on Payments to Influence Certain Federal Transactions (Jun 1997) – This clause is already called out in CorpDocs, but it should be replaced with the June 1997 version.

52.215-2, Audit and Records - Negotiation (Jun 1999) – This clause is already called out in CorpDocs, but it should be replaced with the June 1999 version.

52.215-11, Price Reduction for Defective Certified Cost or Pricing Data - Modifications (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.
52.215-12, Subcontractor Cost or Pricing Data (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.
52.215-13, Subcontractor Certified Cost or Pricing Data--Modifications (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.
52.215-14, Integrity of Unit Prices (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.

52.215-15, Pension Adjustments and Asset Reversions (Dec 1998) – This clause is already called out in CorpDocs, but it should be replaced with the December 1998 version.

52.215-18, Reversion or Adjustment of Plans for Postretirement Benefits (PRB) Other Than Pensions (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.

52.215-20, Requirements for Certified Cost or Pricing Data or Information Other Than Certified Cost or Pricing Data (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.
52.215-21, Requirements for Certified Cost or Pricing Data or Information Other Than Certified Cost or Pricing Data--Modifications (Oct 1997) – This clause is already called out in CorpDocs, but it should be replaced with the October 1997 version.
52.216-7, Allowable Cost and Payment (Feb 2002) – This clause is already called out in CorpDocs, but it should be replaced with the February 2002 version.

52.219-8, Utilization of Small Business Concerns (Oct 2000) – This clause is already called out in CorpDocs, but it should be replaced with the October 2000 version.

52.219-9, Small Business Subcontracting Plans (Apr 2008) – This clause is already called out in CorpDocs, but it should be replaced with the April 2008 version.

52.222-4, Contract Work Hours and Safety Standards Act -- Overtime Compensation (Sep 2000) – This clause is already called out in CorpDocs, but it should be replaced with the September 2000 version.

52.222-26, Equal Opportunity (Apr 2002) – This clause is already called out in CorpDocs, but it should be replaced with the April 2002 version.

52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans (Dec 2001) – This clause is already called out in CorpDocs, but it should be replaced with the December 2001 version.

52.222-36, Affirmative Action for Workers with Disabilities (Jun 1998) – This clause is already called out in CorpDocs, but it should be replaced with the June 1998 version.

52.223-3, Hazardous Material Identification and Material Safety Data (Jan 1997) and Alternate I (Jul 1995) – The basic clause is already called out in CorpDocs, but Alternate I will also apply if the basic clause applies to your purchase order/subcontract.
52.223-14, Toxic Chemical Release Reporting (Oct 2000) (Applicable if this purchase order/subcontract exceeds $100,000.  "Contracting Officer" means "Lockheed Martin."  Paragraph (e) is deleted.).  
52.223-15, Energy Efficiency in Energy-Consuming Products (Dec 2007) (Applicable if you will be providing energy consuming products which will be delivered to the Government, or the energy consuming products are acquired by you for use in performing services at a Federally-controlled facility; furnished under the prime contract for use by the Government; or specified in the design of a building or work, or incorporated during its construction, renovation, or maintenance.) 
52.225-1, Buy American Act -- Supplies (May 2002) – This clause is already called out in CorpDocs, but it should be replaced with the May 2002 version.

52.225-8, Duty-Free Entry (Feb 2000) – This clause is already called out in CorpDocs, but it should be replaced with the February 2000 version. 
52.225-13, Restrictions on Certain Foreign Purchases (Jul 2000) – This clause is already called out in CorpDocs, but it should be replaced with the July 2000 version.

52.227-1, Authorization and Consent (Jul 1995) and Alternate I (Apr 1984) – The basic clause is already called out in CorpDocs, but it should be replaced with the July 1995 version. Alternate I also applies to you if your purchase order/subcontract is for research and development.

52.227-2, Notice and Assistance Regarding Patent and Copyright Infringement (Aug 1996) – This clause is already called out in CorpDocs, but it should be replaced with the August 1996 version.

52.227-16, Additional Data Requirements (Jun 1987) (Applicable if your purchase order/subcontract requires the delivery of technical data.  "Contracting Officer" means "Lockheed Martin and the Contracting Officer.")
52.230-2, Cost Accounting Standards (Apr 1998) – This clause is already called out in CorpDocs, but it should be replaced with the April 1998 version. 

52.230-6, Administration of Cost Accounting Standards (Nov 1999) – This clause is already called out in CorpDocs, but it should be replaced with the November 1999 version. 
52.243-2, Changes – Cost Reimbursement (Aug 1987) and Alternate IV ( Apr 1984) and Alternate V ( Apr 1984) – The basic clause is already called out in CorpDocs for cost reimbursable purchase orders/subcontracts, but Alternate IV is applicable if you have a facilities contract and Alternate V is applicable if your purchase order/subcontract is for research and development.
52.244-6, Subcontracts for Commercial Items (May 2002) – This clause is already called out in CorpDocs, but it should be replaced with the May 2002 version.

52.245-5, Government Property (Cost Reimbursement, Time-and-Material, or Labor-Hour Contracts) (Jun 2003)  (Applicable if Government Property is furnished in the performance of this cost reimbursable or time and material purchase order/subcontract. “Lockheed Martin” replaces “Government” or “United States,” except in the phrases “Government property”, “Government-furnished property”, and in references to title to property.  “Lockheed Martin Procurement Representative” replaces “Contracting Officer.”  Paragraphs (g)(1), (g)(2), and (g)(3) are deleted and replaced with the following: "Contractor assumes the risk of, and shall be responsible for, any loss or destruction, or damage to, Government property covered by this clause.   Contractor shall not be liable for reasonable wear and tear to Government property or for Government Property properly consumed in the performance of this purchase order/subcontract.”  The following is added as paragraph (m): “Contractor shall provide to LOCKHEED MARTIN immediate notice of any disapproval, withdrawal of approval, or non-acceptance by the Government of its property control system.”)

52.247-63, Preference for U.S.-Flag Air Carriers (Jan 1997) – This clause is already called out in CorpDocs, but it should be replaced with the January 1997 version.

52.247-64, Preference for Privately Owned U.S. Flag Commercial Vessels (Jun 2000) – This clause is already called out in CorpDocs, but it should be replaced with the June 2000 version.

52.249-6, Termination (Cost Reimbursement) (Sep 1996) – This clause is already called out in CorpDocs, but it should be replaced with the September 1996 version.

NASA Clauses

1852.208-81, Restrictions on Printing and Duplicating (Oct 2001) – This clause is already called out in CorpDocs, but it should be replaced with the October 2001 version.

1852.225-70, Export Licenses (Feb 2000) and Alternate I (Feb 2000) – The basic clause is already called out in CorpDocs, but Alternate I will also apply if the basic clause applies to your purchase order/subcontract.
1852.227-87, Transfer of Technical Data Under Space Station International Agreements (Apr 1989) (Applicable for all purchase orders/subcontracts.)
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